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JURISDICTION OF THE COURT
This Court has jurisdiction over appeals from decisions of the Public Service
Commission (PSC) pursuant to Utah Code Ann. 78-2-2(3)(e)(i).
ISSUES PRESENTED FOR REVIEW
Although the PSC would phrase the issues presented for appeal differently than those
articulated by Beehive Telephone Company (Beehive) in its Brief, those made by Beehive are
sufficient to apprise this Court of the substance of the conflict to be resolved by this Court.
DETERMINATIVE PROVISIONS APPLICABLE TO THE APPEAL
The PSC maintains that the following statutory provisions are determinative of the issues
raised in this appeal; because of their combined length, they are included in the Addendum,
rather than being reproduced here. Utah Code Ann. Sections 54-3-1, 54-3-3, 54-3-7, 54-3-8, 547-12, 54-7-20, 54-7-23, 54-7-25, and 54-7-29.
STATEMENT OF THE CASE
The PSC will rely upon the Statement of the Case presented by Beehive. Where the PSC
disagrees with Beehive's characterization or rendition of the proceedings, the PSC will so note in
the Argument portion of this Brief. The Record is available to the Court to compare the
contrasting versions.
SUMMARY OF ARGUMENT
Beehive's own statements and other evidence showed that it altered the charges it
demanded of and the service it offered to its Rush Valley and Vernon area customers relative to
calling Tooele area customers. Beehive's conduct was contrary to its tariff and numerous
provisions of Utah utility law contained in Title 54 of the Utah Code. Utah law requires that a
5

civil penalty be imposed for utility violations of Title 54's provisions. The PSC is charged by
statute to enforce these laws and to impose the penalty for a utility's violations. PSC proceedings
to impose the penalty are not criminal proceedings and penalized violations do not require any
scienter.
ARGUMENT
STATUTORY UNDERPINNINGS OF PROCEEDINGS AND ORDERS
The proceedings before the Public Service Commission (PSC) are directed by statutory
provisions of Utah law. Utah law requires that
all charges made, demanded, or received by any public utility, or by any two or
more public utilities, for any product or commodity furnished or to be furnished,
or for any service rendered or to be rendered, shall be just and reasonable. Every
unjust or unreasonable charge made, demanded or received for such product or
commodity or service is hereby prohibited and declared unlawful.... Every
public utility shall furnish, provide and maintain such service . . . as will promote
the safety, health, comfort and convenience of its patrons . . . and as will be in all
respects adequate, efficient, just and reasonable. All rules and regulations made by
a public utility affecting or pertaining to its charges or service to the public shall
be just and reasonable.

Utah Code Ann. 54-3-1. With respect to utility charges, "no public utility shall charge, demand,
collect or receive a greater or less or different compensation for any product or commodity
furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls,
rentals and charges applicable to such products or commodity or service as specified in its
schedules on file and in effect at the time . . ." Utah Code Ann. 54-3-7. And, "unless the
commission otherwise orders, no change shall be made by any public utility in any rate, fare, toll,
rental, charge or classification, or in any rule, regulation or contract relating to or affecting any
rate, toll, fare, rental, charge, classification or service, or in any privilege or facility, except after
6

30 days' notice to the commission and to the public as herein provided." Utah Code Ann. 54-3-3.
When making changes to utility charges, the utility is required to "file appropriate schedules with
the commission setting forth the proposed rate increase or decrease," the "commission shall, after
reasonable notice, hold a hearing to determine whether the proposed rate . . . is just and
reasonable." Utah Code Ann. 54-7-12(2). This later section of the Utah Code provides the
procedural process the PSC and utilities are to follow to implement any proposed rate increase or
decrease.
The Utah Legislature has made clear the consequences of a utility's failure to comply
with these statutory requirements.
Any public utility that violates or fails to comply with this title or any rule or order
issued under this title . . . is subject to a penalty of not less than $500 nor more
than $2,000 for each violation. Any violation of this title or any rule or order of
the commission by any corporation or person is a separate and distinct offense. In
the case of a continuing violation, each day's continuance of the violation shall be
a separate and distinct offense.
Utah Code Ann. 54-7-25. This section further states that the acts of any officer, agent, or
employee of a utility, acting within the scope of their duties or employment, are deemed the acts
of the utility. Utah Code Ann. 54-7-25(3). While the PSC has attempted to utilize other means to
obtain Beehive's compliance with statutory utility obligations, see, Silver Beehive Telephone
Company v. Public Service Commission, 30 Utah 2d 44, 512 P.2d 1327 (Utah 1973) (revocation
of certificate to compel service improvements inappropriate under the circumstances presented),
the Legislature has not committed much, if any, discretion to the PSC relative to the penalty
provisions of Section 54-7-25. "The commission shall see that the provisions of the Constitution
and statutes of this state affecting public utilities . . . are enforced and obeyed, and that violations
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thereof are promptly prosecuted and penalties due the state therefor recovered and collected . . . "
Utah Code Ann. 54-7-21. The boundary of PSC discretion in this area is confined to the dollar
amount of the penalty to be imposed; "not less than $500 nor more than $2,000 for each
violation."

SUPPORT FOR ORDERS AND PENALTY
PRE APRIL 10,1997, REPORT AND ORDER CONDUCT
Receiving numerous customer complaints concerning the adequacy of Beehive's facilities
to provide reasonable utility service, the maintenance of sufficient service, and the
appropriateness of Beehive's charges for the services it provided to its customers, the PSC
determined that these proceedings should be conducted to review Beehive's compliance with its
statutory obligations. In preparation for the initial hearing, the parties to the proceedings,
Beehive, the Division of Public Utilities (DPU), and the Administrative Law Judge (ALJ)
attempted to determine the parameters and scope of the proceedings to be held. They identified
six areas to be addressed. E.g., Record 127, Transcript of October 7, 1996, Prehearing
Conference, page 8. Of the six issues, one, Beehive's charges/billing practices for calls to certain
Tooele area telephone numbers, was viewed as a legal issue. Id., at page 9. While much of the
parties' efforts throughout the proceedings attempted to address the factual issues associated with
Beehive's service quality, adequacy and ability of facilities to provide reasonable utility service,
and repair and maintenance activities, the single issue of Beehive's billing of calls to Tooele
alone supports the PSC's orders.
The PSC is compelled to raise this point because of the seeming, from the PSC's view,
8

effort by Beehive to portray, in argument before this Court, this one of the six issues addressed
below as having a factually contested basis. E.g., Petitioner's Brief, pages 18-19, 31, and 38.
While the parties may have had factual disputes on the other five issues identified for review in
the proceedings below, throughout the proceedings, Beehive's billing practice on calls made
from its Rush Valley and Vernon area customers to certain Tooele telephone numbers was not
factually disputed. The Rush Valley, Vernon and Tooele areas are included in an Extended Area
Service (EAS) territory. EAS territories are established by the PSC where the areas contained
within the EAS share a community of interest. A community of interest standard is used to
determine whether telephone users in the areas have sufficient shared interaction and interests to
justify the installation of telecommunications plant and equipment to permit unnumbered or
unlimited calling between customers within the EAS territory on a flat-rated or set monthly
charge. The alternative to the unlimited, flat-rated EAS calling regime is to charge customers for
each individual call based on the distance between the calling areas and the duration of each call;
this is known as toll billing and is recognized as the billing method commonly associated with
long distance calling and billing.
EAS territories are created by the PSC in recognition of the public interest and public
policy of facilitating use of the telephone network for citizens' telecommunications needs under
just and reasonable terms. Utah, as throughout the United States, considers it a given that the
typical telephone customer of a telephone utility expects to be able to make unlimited local
telephone calls in exchange for payment of a set monthly charge.1 What is considered the

telephone utilities provide, and the PSC has approved, tariffs which allow a telephone
customer to select an alternative arrangement. These alternative plans give the customer a
specified number of calls per month for a set charge and the customer is additionally billed for
9

customer's local calling area, however, may extend beyond the geographic boundaries of the area
served by a telephone utility's central office from which the customer obtains telephone service
(e.g., customers on the east side of Salt Lake City being served out of the Salt Lake East central
office of Qwest being able to call customers in downtown Salt Lake City who are served out of
the Salt Lake Main central office and vice versa) and may extend beyond the adjoining group of
central offices within the town or city in which the customer resides (e.g., customers served by
the various Salt Lake City central offices making calls to customers served by the Bountiful City
central office); in telephone utility lexicon, the local exchange. The community of interest
approach of the PSC's EAS process examines telephone customers' calling patterns and tries to
encapsulate with the EAS territory those areas to which customers would appropriately expect to
call as a local call, without consideration of being billed separately for each call and the duration
of the call under toll call billing. The PSC uses measures of customer interest and actual calling
records, from area to area, to set EAS territories. EAS territories are reflective of customers'
community of interest. Their desires to make telephone calls to connect to other telephone users
in these other areas to talk with local government offices, hospitals, doctors, merchants, places of
employment, schools to which children attend, classmates, parents of children's classmates,
churches, fellow members of the churches they attend, etc.; without each call being a toll call.
When EAS territories are established, the telephone utility usually installs additional
utility plant and facilities to support the service. This is required because the toll facilities
previously used to provide the connections between the areas are often inadequate to support

individual local calls exceeding the set number or the customer is incrementally billed for each
individual call made during the month. While these alternative plans are available, almost all
customers opt for the unlimited calling for a flat monthly fee arrangement.
10

traditional toll traffic to other areas and the EAS call volume from the areas in the EAS territory
and still provide utility service that is adequate, just and reasonable as required by Utah law.
Experience has shown that the change from the previous toll arrangement to an EAS regime
stimulates customer calling levels/volumes within the EAS territory. This is to be expected as,
previously, customers were billed incrementally for each call to the other area(s) and, with EAS,
now may make an unlimited number of calls for a single set charge. When implementing EAS
territories, the PSC requires customers to pay an additional set monthly charge for the EAS. This
is to compensate the telephone company for the additional costs incurred in preparing to provide
and to maintain the EAS; so that the telephone utility can receive sufficient revenues to recover
its operational costs with the added EAS. As with every charge demanded by a utility, monthly
EAS charges are subject to modification, either increased or decreased, when circumstances
change and new rates are proposed and set in a rate proceeding for the utility to be able to obtain
sufficient revenues to meet its revenue requirements under the changed circumstances.
For the Rush Valley, Vernon and Tooele areas, it was previously established that a
community of interest existed and an EAS territory was created to permit customers in each of
the areas to call other telephone users in the other areas for an additional EAS monthly charge. A
distinction for this particular EAS territory is that the areas included are not served by one
telephone utility.2 The Tooele area is served by Qwest, formerly known as U.S. West, and the
Rush Valley and Vernon areas are served by Beehive. In this situation, each utility incurs costs
for an EAS telephone call originating from one of its customer, but does not incur the costs of
2

This is a distinction, but not a uniqueness. There are other EAS territories in the State of
Utah where service is provided by more than one telephone utility; just as there are EAS
territories where only one utility is involved.
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terminating the call to the other telephone utility's called customer. The two utilities jointly incur
costs of originating a call within their service area, transporting the call to a point where their two
systems interconnect, and handing off the call to the other utility. Concomitantly, upon receiving
a handed off call originating from the other utility's service area, each utility then incurs costs to
transport and terminate the call to a customer in its service area. In this situation, each utility
could charge the other utility for the portion of the costs each incurred for the EAS calls made
between each other's customers. In setting the EAS charge that a telephone customer would pay
to his own telephone utility, the utilities and the PSC would have to set and design rates that
consider these potential charges between the two companies. Or the two utilities could forego
charging one another and EAS rates would be set to permit each utility to recover the costs of
originating and transporting the calls from its customers and transporting and terminating the
calls from the other utility's customers solely from the rates charged to its customers. This is the
arrangement used for the Rush Valley, Vernon and Tooele EAS. Thus, Qwest/U.S. West recovers
from the charges paid by its Tooele customers the costs Qwest/U.S. West incurs to provide
Qwest/U.S. West area service, costs to originate unlimited EAS area calls from its Tooele
number customers and to terminate unlimited EAS area calls from Beehive's Rush Valley and
Vernon number customers. Beehive recovers from the charges demanded of its Rush Valley and
Vernon customers the costs Beehive incurs to provide Beehive area service, costs to originate
unlimited EAS area calls from its Rush Valley and Vernon number customers and to terminate
unlimited EAS area calls from Qwest's/U.S. West's Tooele number customers.
In the proceedings below, it was undisputed that, in addition to the recurring monthly
service and EAS charges demanded of Rush Valley and Vernon customers, Beehive was
12

charging additional, separate charges to its customers for calls made to Tooele exchange numbers
that began with the 830 and 840 prefixes as if calls to these Tooele numbers were not EAS calls.
Beehive customer complaints and the DPU maintained that this additional billing was not
appropriate. Beehive responded that such billing was appropriate, not that such additional billing
was not occurring or that Rush Valley and Vernon customers were not making EAS calls to these
Tooele numbers. Beehive's characterization and argument made to this Court are inconsistent
with its position and approach taken before the PSC.
In the proceedings and hearings that led to the April 10, 1997, Report and Order, there
was no factual dispute for these illegal charges. In the correspondence documents exchanged
between Beehive and the DPU, precipitating the DPU's request for an Order to Show Cause
against Beehive, the DPU referred to a Vernon customer complaint, noting "the complaint stated
that the Vernon customer was billed for toll calls to the Tooele 830 prefix. According to the
Beehive Tariff, calls to the Tooele exchange are EAS and therefore, should not be charged as toll
calls." Record 22, May 10, 1996, Letter from Audrey Curtiss to Art Brothers (president and an
owner of Beehive). Beehive replied "This is in reply to your letter of May 10, 1995 (sic), in re
our policy of not allowing use of EAS trunks to Tooele . . . [Beehive] would open up our EAS
circuits on order of the Commission . . . we are not planning to allow such use without a PSC
order." Record 24, Letter of May 17, 1996, from Art Brothers to Audrey Curtis (emphasis
added). Further, in an August 6, 1996, letter denominated as a Memorandum and demand for
information sent to the DPU, Beehive noted that it believed only one issue should be addressed
in the proceedings, "Beehive's blocking of calls to competitive non-wire line cellular companies
who purchase Tooele exchange access from USW but not from Beehive. The issue before the
13

ALJ will be is Beehive required to provide those competitive companies toll free access from our
exchanges? We say no. The Division says yes." Record 32 (emphasis in original). In preparation
for the hearings to be held in 1996, the Administrative Law Judge directed the parties to submit
issues lists to set the scope of the inquiry. The DPU's list identified the first issue as "Beehive
bills toll charges to subscribers who make local calls to the Tooele 830 and 840 prefix (cellular
prefix). Tooele has EAS with Rush Valley and Vernon, therefore, Beehive's subscribers are
paying for EAS and the originating calls to a cellular number." Record 50, DPU's Issues
Statement, submitted by Laurie Noda, Assistant Attorney General. Beehive's issues list did not
dispute Beehive's practice of denying EAS call access to these Tooele numbers without payment
of additional toll charges. "In that [DPU issues list] filing, par 1 attempts to miscolor Beehive's
practice relating to calls to exchanges with prefix numbers 830 and 8 4 0 . . . . Beehive therefore
only allows access to those Cellular numbers by the customer dialing 1+801+7 digits [forced toll
calling] and paying for the call as t o l l . . . " Record 73, Beehive's Status of Settlement Report,
submitted by Art Brothers (emphasis added). At the October 7, 1996 Prehearing Conference,
Beehive made no protest to the Administrative Law Judges' direction that this issue would be
treated as a legal question, not a factual issue. "First, and probably the primary issue, is the
customer's access and how they are going to or should be billed as far as access to the cellular
prefixes in Tooele. .. . Quite frankly, I think the major issue is the question of the access billing
in regard to the cellular numbers. It seems to me that's pretty much a question of law. I don't see
that is a very major factual issue. So, I would suggest that you get ready to brief me rather
extensively on that issue." Record 127, Transcript of October 7, 1996, Prehearing Conference,
pages 8-9. In their posthearing briefs, both the DPU and Beehive treated the matter as a legal
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issue, not a factual dispute. E.g., Record 115, Posthearing Brief of Beehive Telephone Company,
pages 2-3; Record 106, Posthearing Brief of the Division of Public Utilities, pages 6-10; and
Record 118, Posthearing Reply Brief of the Division of Public Utilities, pages 1-2.
Beyond the parties' position and behavior below, that this issue was not factually
contested, the record contains evidence that Beehive was not allowing its customers to access
Tooele telephone numbers through their EAS, and was additionally charging them for each
separate call as a toll call. "Several of you have asked why you can't dial 830 xxxx and 840 xxxx
numbers [the four x's representing any permutation of four digits that would make up the rest of
a typical seven digit telephone number] toll free anymore. These numbers are assigned to pagers
and Cell telephones. Initially we allowed toll free calling to those numbers but those companies
never signed agreements with us to compensate us for the expense of completing those calls to
the non-wire line telephone companies operating out of Tooele. No more. If you wish to call
those prefix's it is only possible by you paying the long distance charges." Record 4, 23, 165, and
172, May 1996 Newsletter from Beehive Telephone Company lo its customers (emphasis
added). As reflected in Beehive's August 6, 1999, letter, it had configured its equipment so that it
would block customer EAS calls to the Tooele 830 and 840 numbers; customers could only call
these numbers if they were willing to pay Beehive additional toll charges for the calls. At the
November 12, 1996, evidentiary hearing held in the matter, Mr. Brothers confirmed that Beehive
was blocking access and forcing customers to incur toll charges lo reach the Tooele 830 and 840
numbers. "[Complainant Camile Sagers responding to Mr. Brothers' examination] 'But you can't
dial the Tooele Number 830. It won't go through.' [Reply by Mr. Borthers] 'That's correct.'"
Record 128, Transcript of November 12, 1996, Hearing, pages 25-26. When Complainant Kent
15

Sagers was testifying, "[Sagers] 'He told me an 830 number was a local number, that they
shouldn't be calling - shouldn't be charging us for that. I called Beehive and talked to the people
in the office and asked them why they were doing it, and they said it was under the direction of
Mr. Brothers. Later on - at first when he started charging us, we were just dialing the seven digit
number. Later on, we had to dial the 1-801 in order to access our cellular phone.. ..' Mr.
Brothers: Tor the record, we'll submit that we charge for calls to 830.'" Id., at page 117
(emphasis added). When Mr. Brothers himself testified at the hearing, "The cell phone issue is an
issue that Beehive initially allowed calls to go free to the cellular service providers, which are a
competitive company. While we attempted to resolve the problem in discussions with US West
and directly, and they were a stonewall, so therefore, I made the decision that we were not going
to as a company policy allow calls from competing telephone companies to be made through our
system unless we had some kind of an agreement with the cellular companies." Id., at page 199
(emphasis added).
Beehive's ultimate position and argument below was that it was entitled to demand
additional compensation for calls its customers made to Tooele 830 and 840 telephone numbers;
even though they are in the Tooele EAS. Beehive argued that its existing tariffs allowed its
demands for additional charges for calls made to Tooele exchange telephone numbers which
Qwest/US West had assigned to cellular phone use. E.g., Record 115-117, Posthearing Brief of
Beehive Telephone Company, pages 4-7, and attached copy of Beehive Tariff Schedule No. 12.
(Arguing that Beehive could charge the cellular companies to whom Qwest/US West had
assigned the Tooele area 830 and 840 numbers. Schedule 12 provides, in part: "These schedules
apply to State-wide switched access to Beehive facilities . . . . Access applies when such facility
16

is used by U.S. West, AT&T, or an IXC to complete their Utah traffic to Beehive customers. 2.
Beehive will bill the connecting carrier at reasonable intervals for traffic terminated by Beehive
as follows: Charge per access minute: $.044.").3
But the issue was the basis upon which Beehive demanded varying charges of its own
customers, not what Beehive could charge cellular companies (who had elected to do business
with Qwest/US West and receive Qwest/US West Tooele area telephone numbers for cellular
phone use). The complaints which precipitated this issue were from Beehive's Rush Valley and
Vernon area customers who were required to pay additional charges, above the Tooele, Rush
Valley, Vernon EAS charge, for calls made to Tooele area telephone numbers. Whatever animus
Beehive had for the cellular companies who elected to do business with Qwest/US West, rather
than with Beehive, Beehive took out its frustrations on its own customers. Beehive was required
to find support for the charges demanded of its Rush Valley and Vernon area customers in the
tariff/schedules applied to its Rush Valley and Vernon customers. These tariffs/schedules would
be strictly construed against Beehive in favor of its customers. Josephson v. Mountain Bell, 576
P.2d 850, 852 (Utah 1978).
For a period of time, Beehive permitted its customers to call all Tooele telephone
numbers upon payment of their monthly basic telephone service and EAS charges. Thereafter,
Beehive customers could only make calls to certain Tooele telephone numbers if they were
willing to pay additional charges demanded by Beehive. Charges beyond the monthly telephone
service and EAS charges. In the intervening period, had Beehive, or anyone, followed Utah Code

3

Even under Beehive's view, this schedule says Beehive is to charge the other company,
not Beehive's customers.
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Ann. 54-7-12 to justify and obtain a PSC approved rate change? No. Had Beehive complied with
Utah Code Ann. 54-3-3 to make a change in its schedules to support the change in charges
demanded for the calls. No. Beehive's Schedule 1 (Record 167, Schedule No. 1 - Rates for
Service), by which Beehive charged its customers in Rush Valley and Vernon, and Schedule 12,
supra, by which Beehive contended it could demand additional compensation, were never
changed, they were the same during both periods. Nothing had changed to permit Beehive to vary
charges to its customers, in contravention of Utah Code 54-3-7, except Beehive's unilateral
decision to prevent calls being completed to certain Qwest/US West Tooele exchange customers;
seemingly motivated by Beehive's dealings, or lack thereof, with these Qwest/US West
customers. This business decision by Beehive certainly prejudiced or disadvantaged its Rush
Valley and Vernon customers in contravention of Utah Code Ann. 54-3-8. At one time they
could make calls to these numbers under their EAS charge, thereafter they could not. This also
impacted the customers in the Tooele exchange, with the affected telephone numbers, because of
the chilling effect Beehive's actions would have had to its customers' propensity to make calls
the those numbers.
There was no merit for Beehive's purported justification for violating these statutes; to
borrow from Beehive's May 1996 Newsletter, supra (e.g., Record 23), that "those companies
never signed agreements with us to compensate us for the expense of completing those calls to
the non-wire line telephone companies operating out of Tooele." Beehive was already receiving
compensation to handle such calls. Beehive was already charging its Rush Valley and Vernon
customers a monthly EAS charge. The EAS charge was set to compensate Beehive to originate
an unlimited number of calls from Beehive customers and deliver these calls to Qwest's/US
18

West's network. Qwest/US West then takes the calls and delivers them to the Tooele exchange
numbers. Contrary to Beehive's position, Beehive incurs no costs to terminate or complete the
calls, Qwest/US West does. Hence, it would make no cost difference for Beehive if its Rush
Valley or Vernon customers made calls either to Tooele telephone numbers other than 830 and
840, or calls to 830 or 840 numbers. Beehive's costs in each situation, to originate the calls and
transport them to its interconnection with Qwest/US West, are the same. If there were any
difference in costs in terminating or completing a call to the Tooele numbers4, they would be
shouldered by Qwest/US West or the cellular company who actually performed that function.
The complement is also true. Beehive incurs no additional costs in delivering a call that
originates from any Tooele exchange number, whether cellular originated or not. Beehive incurs
no costs to originate the calls from the Tooele exchange, they are borne by Qwest/US West
and/or the cellular company. Any difference in origination costs between a cell phone originated
call and a non-cell phone originated call5 are dealt with by these other companies, not Beehive.

delivering a call to the Tooele area number Qwest/US West has assigned to a cellular
company may entail additional costs. These arise when the cellular company, in turn, uses its
cellular network to take the call from its interconnection with Qwest's/US West's network in
Tooele and transports the call over the cellular network and delivers the call to the cellular phone
user, wherever located in the cellular network service area. Compensation for cellular network
costs incurred for calls Qwest/US West gives to a cellular company are received by the cellular
company from its customers and/or Qwest/US West, not from Beehive. Because the cellular
companies have chosen to enter into business relationships with Qwest/US West and not
Beehive, Qwest/US West pays the cellular company for all calls delivered to the cellular network
at the Tooele exchange, regardless of whether the call originates from a Beehive customer or a
Qwest/US West customer.
5

Like termination, origination differences may arise to get the call from a cellular phone
and transported over the cellular network to the interconnection point with Qwest/US West in
Tooele. Once on the Qwest/US West network, the cellular call is no different than non-cellular
calls delivered to the Qwest/US West interconnection point wilh Beehive. The origination costs
incurred for calls originating on the cellular network and given to Qwest/US West or Qwest's/US
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There is no difference in costs for Beehive to transport either call from the interconnection point
with Qwest/US West and delivering the call to a Rush Valley or Vernon customer. The EAS
charge was set for Beehive to take an unlimited number of calls from Qwest's/US West's
network and deliver them to Beehive's customers.
The April 10, 1997, Report and Order is reflective, not of a resolution of a factually
contested dispute on these calls to Tooele numbers, but of the consequences of Beehive's views
of its competitive relationship with other telecommunications companies operating in Utah and
Beehive's decision to demand additional compensation beyond the charges already set and
approved in its tariff. The demanded compensation, ostensibly, to rectify uncompensated service
costs to terminate cellular companies' customers calls within Beehive's service territory. Rather
than resolve this apparent intercompany conflict through the mechanisms envisioned in Title 54,
Beehive made a unilateral decision to implement an ironic self help remedy, blocking customers'
EAS calls and demanding different, additional charges from its customers for the calls they
originate when calling the Tooele area numbers. The steps taken by Beehive violated statutory
provisions applicable to how Beehive is to make changes in the charges it demanded from its
customers for utility service.
Just as Beehive had promised ( Record 24), its intent was to continue its illegal billing
practice until a PSC order issued to end the illegal billing. The April 10, 1996, Report and Order
ordered Beehive to cease the illegal billing practice. Given Beehive's independently initiated
actions to block EAS calls to the Tooele 830 and 840 numbers, to require a toll charge dialing
pattern to reach these numbers, and to charge its customers additional charges for Tooele area

West's own origination costs for calls are not borne by Beehive.
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calls, there was little room for maneuvering under the penalty section of the Utah Code, Utah
Code 54-7-25. The Administrative Law Judge proposed, and the Commission adopted, the
minimum fine level, $500, permitted by statute. The fine levied in the order is wholly
supportable on the continued illegal charges. Even after issuance of the April 10, 1996, Report
and Order, Beehive obdurately continued the illegal billing practice. Only after subsequent DPU
efforts to review and audit Beehive's activities, did Beehive take steps to end the illegal billing
practice.
POST APRIL 10, 1996, REPORT AND ORDER CONDUCT
Seeking judicial review of the PSC's April 10, 1997, Report and Order did not stay or
suspend the operation of the order. Utah Code Ann. 54-7-17. The Report and Order provided,
however, by its own terms, that it was suspended in order for Beehive to have time to comply
with its terms and would be permanently suspended if Beehive complied. Record 121, April 10,
1997, Report and Order, page 15. The Apul 10, 1996, Report and Order provided Beehive with
the keys to purge itself of the fine imposed. Relative to the illegal charges demanded from its
customers, Beehive was to end the practice and refund or credit amounts illegally collected. Id,
page 10. It is important to note that although Beehive employees' and officers' testimony showed
that Beehive took quick steps to determine and ensure the company's compliance with the
service quality portions of the April 10, 1997 Report and Order, it did not do so with respect to
the illegal billing portions. Compare, e.g., Art Brothers' testimony on efforts to meet service
quality requirements within 180 days of the April 10, 1996, Report and Order, Record 293,
Transcript of March 9, 1999, Hearing, pages 755-66, with testimony that only after the DPU
began to prepare and audit Beehive's compliance, Beehive, in November, 1998, reprogrammed
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its equipment to no longer bill, as toll, Beehive's customers' calls made to the Tooele exchange
cellular numbers, Record 283, Transcript of February 22, 1998, Hearing, pages 504-05, and 54344; that due to the haste with which Beehive tried to make refunds for the illegal charges to
"nearly all of our customers in Rush Valley and Vernon" (Record 293, Transcript of March 9,
1999, Hearing, page 593) prior to the 1999 PSC hearings (almost two years after the April 10,
1997, Report and Order), Beehive had not included the ordered interest in the refunds due
customers; it was to be provided subsequently, Id., Transcript of March 9, 1999, Hearing, page
595.
The DPU's auditing of Beehive's own records showed that Beehive had exacted the
illegal charges from its customers from at least April, 1996, on through 1998; irrespective of the
intervening April 10, 1997, Report and Order. Record 283, Transcript of February 22, 1999,
Hearing, page 326-29, Record 282, DPU Exhibit 4.2 and Record 285, DPU Exhibit 4.2A and
Rev. 4.2. While Beehive now decries the nature of the testimony of individual customers, whose
testimony referenced the Beehive bills they received, containing the charges they were forced to
pay, and that of the DPU auditors, whose testimony was based on their examination of Beehive's
own records, Beehive's own employees and officers acknowledged making the illegal charges.
These statements by Beehive are not hearsay. Utah Rules of Evidence, Rule 801(d). If Beehive
had wanted to contest the factual aspect of its billing practices, why did it send a newsletter to its
customers explaining that EAS calls to the Tooele 830 and 840 numbers would no longer be
allowed, that customers would have to change their dialing patterns to call these numbers and
incur additional toll charges? Supra. Why did Beehive's president and owner, Mr. Brothers,
rebuff the DPU's contention on illegal billing and state that Beehive's past billing practices
22

would be followed and continue until otherwise ordered by the PSC? Supra. Why did Mr.
Brothers "submit for the record" that Beehive was charging for these calls? Supra. Why did
Beehive's billing manager not refute the DPU's audit information and testimony, but
corroborated that she had provided the Beehive billing data supplied to the DPU (and used in its
testimony), had reviewed the DPU's list if improper bills and had processed the refunds to the
customers? Record 293, Transcript of March 9, 1999, Hearing, pages 591-95. If Beehive had not
made illegal charges, why were "nearly all of [Beehive's] customers in Rush Valley and Vernon"
finally given refunds in February of 1999? Although the April 10, 1997, Report and Order
suspended the penalty imposed and provided that it would be permanently suspended if Beehive
complied with the conduct required by Utah statutes, Beehive's own statements and conduct
showed that it failed to purge itself of the penalty imposed.

MISCHARACTERIZATION OF THE APRIL 10, 1997, AND
NOVEMBER 3, 1999, REPORTS AND ORDERS
As before the PSC, Beehive, before this Court, continues to argue that the 1999
proceeding was an enforcement action, subject to Utah Code 54-7-29, to recover the fine
imposed by the April 10, 1999, Report and Order. Persistence in continuing to call it so, still does
not make it so. The April 10, 1999, Report and Order stated clearly that it was suspended and
would be permanently suspended, based on Beehive's compliance with its terms. A fine which is
suspended can not be enforced under Utah Code 54-7-29. If action were taken through that
section, the first item needing to be established would be if the original suspension continued to
apply or if it had been lifted or vacated. The vacation of the previous suspension is what the 1999
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proceedings entailed and what occurred in 1999. The November 3, 1999, Report and Order states
very clearly that what is ordered is "the suspension of fine ordered in our Order of April 10,
1997, in Docket No. 96-051-04, be, and it is, vacated effective the date of the Order . . . " Record
218, Report and Order of November 3, 1999, page 5 (emphasis added). Once the November 3,
1999, order was issued, the penalty levied in the April 10. 1997, Report and Order could be
recovered pursuant to Utah Code 54-7-29; not before.6 Beehive misconstrues a PSC order
vacating a prior suspension with a court's order recovering an unsuspended PSC ordered penalty.
Beehive's implication of Utah Code 54-7-20 is unpersuasive. That section provides that,
once the PSC has ordered a utility to make reparation to a customer for improper charges, suit
may be brought in court to recover the ordered reparation. This statutory provision for the
customer's direct action to obtain compliance with a PSC order requiring reparation to the
customer states that "the remedy in this section provided shall be cumulative and in addition to
any other remedy or remedies under this title in case of failure of a public utility to obey an order
or decision of the commission." (Emphasis added.) This section provides one and two year time
periods in which the original complaint before the PSC, which results in the reparation order,
must be filed. Beehive can not argue that the customer complaints and the DPU's request for an
Order to Show Cause that led to the April 10, 1997, Report and Order were too late. Beehive
began its illegal billing in March, 1996; the complaints and PSC proceedings occurred in that
very same year, well within the one or two year time periods. This section has no bearing on the
PSC's subsequent actions to determine whether Beehive had complied with the terms of the
April 10, 1997, Report and Order and whether that order's suspension terms should be vacated.
6

A proceeding under Utah Code Ann. 54-7-29 has yet to be initiated.
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The entire tenor of Beehive's effort to bootstrap the PSC's proceedings, resulting in the
April 10, 1997, and November 3, 1999, Reports and Orders, into criminal or criminal contempt
proceedings is expressly contradicted by statute and case law. Beehive's attempt to portray the
PSC's proceedings as flawed criminal proceedings does not meet the requisite standards to be
successful. For U.S. Constitution based analysis, the U.S. Supreme Court has frequently held
that statutory construction determines whether a statutorily defined penalty is civil or criminal.
E.g., Helvering v. Mitchell, 303 U.S. 391, 399 (1938); One Lot Emerald Cut Stones v. United
States, 409 U.S. 232, 237 (1972); and United States v. Ward, 448 U.S. 242, 248 (1980). The Utah
Legislature made clear, in statute, that the penalties that may be imposed pursuant to Utah Code
Ann. 54-7-25 are cumulative and do not bar a separate criminal prosecution or separate
punishment for contempt. Utah Code Ann. 54-7-23. Section 54-7-23's express language clearly
evidences legislative intent that the Section 54-7-25 penalty is a civil penalty, distinct from any
separate criminal penalties or contempt remedies.
Although legislative intent may be to establish a civil penalty, the sanctions may be so
punitive as to transform the civil remedy into a criminal penalty. E.g., United States v. Ward,
supra, at 249. However, "this [U.S. Supreme] Court expressly disapproved of evaluating the civil
nature of an Act by reference to the effect that Act has on a single individual. Instead, courts
must evaluate the question by reference to a variety of factors considered in relation to the statute
on its face; the clearest proof is required to override legislative intent and conclude that an Act
denominated civil is punitive in purpose or effect." Seling v. Young, 531 U.S. 250, 262
(2000)(internal citations omitted). In the first phase of proceedings, related to the April 10, 1997,
Report and Order, Beehive simply employed words and verbiage, rather than introducing
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evidence. Hoping by semantic contagion to obtain a conclusion that the proceeding would be
viewed as a criminal contempt proceeding. Perhaps recognizing the need to actually introduce
evidence, at the second phase, related to the November 3, 1999, Report and Order, Beehive did
attempt to introduce evidence. But, it did so only in relation to the effect the penalty would have
upon Beehive. E.g., Record 293, Transcript of March 9, 1999, pages 736-39. Rather than
addressing Utah Code Ann. 54-7-25 on its face with clear proof to override legislative intent,
Beehive followed the 'effect upon an individual' approach expressly disapproved by the U.S.
Supreme Court. Seling v. Young, supra. It never followed the evidentiary burden needed to make
its argument.
When this Court had the opportunity to consider whether Section 54-7-25 penalties
should be viewed as criminal, rather than civil, it declined to treat them as criminal. In Wycoff
Company v. Public Service Commission, 13 Utah 2d 123, 369 P.2d 283 (1962), this Court went
so far as to require that evidence establishing violations, to be penalized under Section 54-7-25,
follow a clear and convincing standard; it declined to equate the penalty to a criminal penalty or
the proceeding to a criminal proceeding.7 Indeed, Wycoff is similar to this case involving
Beehive. In Wycoff, the Court noted that the utility's own documents reflected the numerous
violations. The Court observed that the testimony offered by the utility went to justify the
violations, rather than deny that they occurred. Here, Beehive did not deny that it was making
additional charges, its own documents established that it was exacting additional charges for calls
to the Tooele area. Its evidence was directed to show that Beehive believed it was justified in

"See also, Peck v. Public Service Comm'n, 700 P.2d 1119, 1123 (Utah 1985) ("the
statutory penalty imposed [under 54-7-25] is clearly not a criminal penalty")
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collecting the charges demanded of its Rush Valley and Vernon area customers. As in Wycoff, the
penalty imposed upon Beehive for its violations should be sustained by this Court.
Beehive also continues to read into the proceedings and resulting penalty imposition
some scienter or 'bad' intent aspect. Some need for 'bad' intent or willfullness on Beehive's part
and some vindictive intent on the part of the PSC to penalize Beehive. Contrary to Beehive's
argument, Utah Code Ann. 54-7-25 requires no proof of any intent. The only question is whether
the utility has complied with the Title's provisions. It requires no inquiry on the scienter
accompanying the utility's conduct which is in violation of a statutory provision. The legislature,
not the PSC, set the conduct which is required of utilities and the conduct which is prohibited of
utilities through the provisions of Title 54. The legislature, not the PSC, also set the
consequences of the failure of a utility to comply with the Title's requirements; penalties without
regard to the intent of the noncompliance. The legislature charged the PSC with the responsibility
to enforce compliance with these laws and to impose civil penalties for their violation. The
limited room for variance available to the PSC is to set the specific penalty within the range
provided by the legislature ("not less than $500 nor more than $2,000") The PSC chose the
minimum penalty available under the statute. The PSC, through the February 5, 2002 Order on
Review, Record 237, tried to finesse this even further by characterizing Beehive's illegal
charges/billing violations being manifested in the summarized monthly billing statements sent to
customers, rather than the demand Beehive made to charge each individual call with a toll
charge; reducing the penalty from $182,500 to $15,000. Contrary to Beehive's express and
implicit arguments and position, 'bad' intent of Beehive is not required and none has been
evidenced on the part of the PSC.
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CONCLUSION
Through its unilateral decision, Beehive decided that it would no longer allow its
customers to place EAS calls to certain Tooele telephone numbers. Beehive decided that it would
require its customers to call these telephone numbers through Beehive mandated toll dialing.
Beehive would allow these calls only if its customers would pay an additional charge for each
call. The PSC determined that this conduct was not permissible under Beehive's tariffs or utility
laws of the state. Beehive's conduct violated various provisions of utility statutes enacted by the
legislature. The legislature has provided a civil penalty for utilities' violations of these statutory
provisions. The civil penalty is separate from any criminal or contempt remedies for Beehive's
violations. Beehive's argument that the PSC proceedings, that imposed and lifted the suspension
of the civil penalty, were criminal type proceedings is contrary to U.S. Supreme Court and Utah
Supreme Court precedents. Beehive's efforts to show the civil penalty should be treated in a
criminal penalty fashion are contrary to applicable case law. The penalty imposed upon Beehive
is permitted by Utah law, the PSC properly imposed the penalty and the PSC's Reports and
Orders should be sustained.
Submitted this

day of November, 2002.

Sandy Mooy
Attorney for the Utah Public Service Commission
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54-3-1. Charges must be just; service adequate; rules reasonable. All charges made,
demanded or received by any public utility, or by any two or more public utilities, for any
product or commodity furnished or to be furnished, or for any service rendered or to be rendered,
shall be just and reasonable. Every unjust or unreasonable charge made, demanded or received
for such product or commodity or service is hereby prohibited and declared unlawful. Every
public utility shall furnish, provide and maintain such service, instrumentalities, equipment and
facilities as will promote the safety, health, comfort and convenience of its patrons, employees
and the public, and as will be in all respects adequate, efficient, just and reasonable. All rules and
regulations made by a public utility affecting or pertaining to its charges or service to the public
shall be just and reasonable. The scope of definition "just and reasonable" may include, but shall
not be limited to, the cost of providing service to each category of customer, economic impact of
charges on each category of customer, and on the well-being of the state of Utah; methods of
reducing wide periodic variations in demand of such products, commodities or services, and
means of encouraging conservation of resources and energy.
54-3-3. Changes by utilities in schedules — Notice. Unless the commission otherwise orders,
no change shall be made by any public utility in any rate, fare, toll, rental, charge or
classification, or in any rule, regulation or contract relating to or affecting any rate, toll, fare,
rental, charge, classification or service, or in any privilege or facility, except after 30 days' notice
to the commission and to the public as herein provided. Such notice shall be given by filing with
the commission, and keeping open for public inspection, new schedules stating plainly the
change or changes to be made in the schedule or schedules then in force, and the time when the
change or changes will go into effect. The commission for good cause shown may allow changes,
without requiring the thirty days' notice herein provided for, by an order specifying the changes
so to be made, the time when they shall take effect and the manner in which they shall be filed
and published. When any change is proposed in any rate, fare, toll, rental, charge or
classification, or in any form of contract or agreement, or in any rule, regulation or contract
relating to or affecting any rate, toll, fare, rental, charge, classification or service, or in any
privilege or facility, attention shall be directed to such change on the schedule filed with the
commission by some character to be designated by the commission immediately preceding or
following the item.
54-3-7. Charges not to vary from schedules - Refunds and rebates forbidden Exceptions. Except as in this chapter otherwise provided, no public utility shall charge, demand,
collect or receive a greater or less or different compensation for any product or commodity
furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls,
rentals and charges applicable to such products or commodity or service as specified in its
schedules on file and in effect at the time; nor shall any such public utility refund or remit,
directly or indirectly, in any manner or by any device, any portion of the rates, tolls, rentals and
charges so specified; nor extend to any person any form of contract or agreement, or any rule or
regulation, or any facility or privilege except such as are regularly and uniformly extended to all
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corporations and peisons, provided, that the commission may, by rule or order, establish such
exceptions from the operation of this prohibition as it may consider just and reasonable as to any
public utility
54-3-8 Preferences forbidden - Power of commission to determine facts.
(1) No public utility shall, as to rates, charges, service, facilities or in any other respect, make
or grant any preference or advantage to any person, or subject any person to any prejudice or
disadvantage No public utility shall establish or maintain any unreasonable difference as to rates,
charges, service or facilities, or m any other respect, either as between localities or as between
classes of service
(2) The commission shall have power to determine any question of fact arising under this
section
54-7-12 Rate increase or decrease - Procedure - Effective dates - Electrical or telephone
cooperative.
(1) As used m this section
(a) "Rate decrease" means
(1) any direct decrease in a rate, fare, toll, rental, or other charge of a public utility, or
(n) any modification of a classification, contract, practice, or rule that decreases a rate, fare,
toll, rental, or other charge of a public utility
(b) "Rate increase"
(I) means
(A) any direct increase m a rate, fare, toll, rental, or other chaige of a public utility, or
(B) any modification of a classification, contract, practice, or rule that increases a rate, fare,
toll, rental, or other charge of a public utility, and
(n) does not include a tariff under Section 54-7-12.8
(2) (a) Any public utility or other party that proposes to increase or decrease rates shall file
appropriate schedules with the commission setting forth the proposed rate increase or decrease
(b) The commission shall, after reasonable notice, hold a heanng to determine whether the
proposed rate increase or decrease, or some other rate increase or decrease, is just and reasonable
If a rate decrease is proposed by a public utility, the commission may waive a heanng unless it
seeks to suspend, alter, or modify the rate decrease
(c) Except as otherwise provided m Subsections (3) and (4) a proposed rate increase or
decrease is not effective until after completion of the hearing and issuance of a final order by the
commission concerning the proposed increase or decrease
(3) The following rules apply to the implementation of any proposed rate increase or decrease
filed by a utility or proposed by any other party and to the implementation of any othei increase
or decrease in lieu of that proposed by a utility or other party that is determined to be just and
reasonable by the commission
(a) On its own initiative or in response to an application by a public utility or other party, the
commission, after a hearing, may allow any proposed rate increase or decrease, or a reasonable
part of the rate increase or decrease, to take effect, subject to the commission's right to order a
refund or surcharge, upon the filing of the utility's schedules oi at any time during the pendency
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of the commission's hearing proceedings The evidence presented in the hearing held pursuant to
this subsection need not encompass all issues that may be considered in a rate case hearing held
pursuant to Subsection (2)(b), but shall establish an adequate prima facie showing that the
inteiim rate increase or decrease is justified
(b) (1) If the commission completes a hearing concerning a utility's revenue requirement
before the expiration of 240 days from the date the rate increase or decrease proposal is filed, the
commission may issue a final order within that period establishing the utility's revenue
requirement and fixing the utility's interim allowable rates before the commission determines the
allocation of the increase or decrease among categories of customers and classes of service
(n) If the commission in the commission's final order on a utility's revenue requirement finds
that the interim increase order under Subsection (3)(a) exceeds the increase finally ordered, the
commission shall order the utility to refund the excess to customers If the commission in the
commission's final order on a utility's revenue requirement finds that the interim decrease order
under Subsection (3)(a) exceeds the decrease finally ordered, the commission shall order a
surcharge to customers to recover the excess decrease
(c) If the commission fails to enter the commission's order granting or revising a revenue
increase within 240 days after the utility's schedules are filed, the rate increase proposed by the
utility is final and the commission may not order a refund of any amount already collected by the
utility under its filed rate increase
(d) (1) When a public utility files a proposed rate increase based upon an increased cost to the
utility for fuel or energy purchased or obtained from independent contractors, other independent
suppliers, or any supplier whose prices are regulated by a governmental agency, the commission
shall issue a tentative order with respect to the proposed increase within ten days after the
proposal is filed, unless it issues a final order with respect to the rate increase within 20 days
after the proposal is filed
(n) The commission shall hold a public hearing within 30 days after it issues the tentative
order to determine if the proposed rate increase is just and reasonable
(4) (a) Notwithstanding any other provisions of this title, any schedule, classification, practice,
or rule filed by a public utility with the commission that does not result m any rate increase shall
take effect 30 days after the date of filing or withm any lesser time the commission may grant,
subject to its authority after a hearing to suspend, alter, or modify that schedule, classification,
practice, or rule
(b) When the commission suspends a schedule, classification, practice, or rule, the
commission shall hold a hearing on the schedule, classification, practice, or rule before issuing
its final order
(c) For purposes of this Subsection (4), any schedule, classification, practice, or rule that
introduces a service or product not previously offered may not result in a rate increase
(5) (a) Notwithstanding any other provision of this title, whenever a public utility files with
the commission any schedule, classification, practice, or rule that does not result m an increase in
any rate, fare, toll, rental, or charge, the schedule, classification, practice, or rule shall take effect
30 days after the date of filing or at any earlier time the commission may grant, subject to the
authority of the commission, after a hearing, to suspend, alter, or modify the schedule,
classification, practice, or rule
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(b) (1) Notwithstanding any other provision of this title, whenever a public utility files with the
commission a request for an increase in rates, fares, tolls, rentals or charges based solely upon
cost increases to the public utility of fuel supplied by an independent contractor or independent
source of supply, the requested increase shall take effect ten days after the filing of the request
with the commission or at any earlier time after the filing of the lequest as the commission may
by order permit
(n) The commission shall order the increase to take effect only after a showing has been made
by the public utility to the commission that the increase is justified
(in) The commission may, after a hearing, suspend, alter, or modify the increase
(6) This section does not apply to any rate changes of an electrical or telephone cooperative
that meets all of the requirements of this Subsection (6)
(a) (1) The cooperative is organized for the purpose of either distributing electricity or
providing telecommunication services to its members and the public at cost
(n) "At cost" includes interest costs and a leasonable rate of return as determined by the
cooperative's board of directors
(b) The cooperative's board of directors and any appropriate agency of the federal
government have approved the rate increase or other rate change and all necessary tanff revisions
reflecting the increased rate or rate change
(c) Before implementing any rate increases, the cooperative has held a public meeting for all
its customers and members The cooperative shall mail a notice of the meeting to all of the
cooperative's customers and members not less than ten days pnor to the date that the meeting is held
(d) The cooperative has filed its tanff revisions reflecting the rate increase or other rate
change with the commission, who shall make the tariffs available for public inspection
(7) Notwithstanding Subsections (2) and (3), the procedures for implementing a proposed rate
increase by a telephone corporation having less than 30,000 subscnber access lines in the state
are provided m this Subsection (7)
(a) (l) The proposed rate increase by a telephone corporation subject to this Subsection (7)
may become effective on the day the telephone corporation files with the commission the
proposed tanff revisions and necessary information to support a determination by the
commission that the proposed rate increase is just and reasonable
(n) The telephone corporation shall notify the commission and all potentially affected access
line subscribers of the proposed rate increase 30 days before filing the proposed rate increase or change
(b) (l) The commission may investigate whether the proposed rate increase is just and reasonable
(n) If the commission determines, after notice and heanng, that the rate increase is unjust or
unreasonable m whole or in part, the commission may establish the rates, charges, or
classifications that the commission finds to be just and reasonable
(c) The commission shall investigate and hold a hearing to determine whether any proposed
rate increase is just and reasonable if 10% or more of the telephone corporation's potentially
affected access line subscnbers file a request for agency action requesting an investigation and
hearing
54-7-17. Stay of commission's order or decision pending appeal. (1) A petition for judicial
review does not stay or suspend the operation of the order or decision of the commission
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(2) (a) The court may stay or suspend, in whole or in part, the operation of the commission's
order or decision after at least three days' notice and after a hearing
(b) If the court stays or suspends the order or decision of the commission, the order shall
contain a specific finding, based upon evidence submitted to the court and identified by
reference, that
(1) great or irreparable damage will result to the petitioner absent suspension or a stay of the
order, and
(n) specifies the nature of the damage
(3) (a) The court's order staying or suspending the decision of the commission is not effective
until a supersedeas bond is executed, filed with, and approved by the commission (or approved,
on review, by the court)
(b) The bond shall be payable to the state of Utah, and shall be sufficient m amount and
security to insure the prompt payment by the party petitioning for the review of
(1) all damages caused by the delay in the enforcement of the order or decision of the
commission; and
(n) all moneys that any person or corporation is compelled to pay, pending the review
proceedings, for transportation, transmission, product, commodity, or service m excess of the
charges fixed by the order or decision of the commission
(c) Whenever necessary to insure the prompt payment of damages and any overcharges, the
court may order the party petitioning for a review to give additional security or to increase the
supersedeas bond
(4) (a) When the court stays or suspends the order or decision of the commission in any matter
affecting rates, fares, tolls, rentals, charges, or classifications, it shall order the public utility
affected to pay into court, or into some bank or trust company paying interest on deposits, all
sums of money collected by the public utility that are greater than the sum a person would have
paid if the order or decision of the commission had not been stayed or suspended
(b) (l) Upon the final decision by the court, the public utility shall refund all moneys collected
by it that are greater than those authorized by the court's final decision, together with interest if
the moneys were deposited m a bank or trust company, to the persons entitled to the refund
(n) The commission shall prescribe the methods for distributing the refund
(c) (I) If any of the refund money has not been claimed within one year from the final decision
of the court, the commission shall publish notice of the refund once per week for two successive
weeks m a newspaper of general circulation printed and published m the city and county of Salt
Lake, and m any other newspapers that the commission designates
(n) The notice shall state the names of the persons entitled to the moneys and the amount due
each person
(in) All moneys not claimed withm three months after the publication of the notice shall be
paid by the public utility into the General Fund
(5) When the court stays or suspends any order or decision lowering any rate, fare, toll, rental,
charge, or classification, after the execution and approval of the supersedeas bond, the
commission shall order the public utility affected to keep accounts, verified by oath, that show
(a) the amounts being charged or received by the public utility; and
(b) the names and addresses of the persons to whom overcharges will be refundable
Addendum Page 7

54-7-20 Reparations — Courts to enforce commission's orders — Limitation of action. (1)
When complaint has been made to the commission concerning any rate, fare, toll, rental or
charge for any product or commodity furnished or service performed by any public utility, and
the commission has found, after investigation, that the public utility has charged an amount for
such product, commodity or service in excels of the schedules, rates and tariffs on file with the
commission, or has charged an unjust, unreasonable or discriminatory amount against the
complainant, the commission may order that the public utility make due reparation to the
complainant therefor, with interest from the date of collection
(2) If the public utility does not comply with the order for the payment of reparation withm
the time specified in such order, suit may be instituted m any court of competent jurisdiction to
recover the same All complaints concerning unjust, unreasonable or discnmmatory charges shall
be filed with the commission within one year, and those concerning charges m excess of the
schedules, rates and tariffs on file with the commission shall be filed with the commission withm
two years, from the time such charge was made, and all complaints for the enforcement of any
order of the commission shall be filed in court withm one year from the date of such order The
remedy in this section provided shall be cumulative and m addition to any other remedy or
remedies under this title in case of failure of a public utility to obey an order or decision of the
commission
54-7-21 Commission charged with enforcing laws - Attorney general to aid. The
commission shall see that the provisions of the Constitution and statutes of this state affecting
public utilities, the enforcement of which is not specifically vested m some other officer or
tnbunal, are enforced and obeyed, and that violations thereof are promptly prosecuted and
penalties due the state therefor recovered and collected, and to this end it may sue m the name of
the state of Utah Upon request of the commission, it shall be the duty of the attorney general to
aid in any investigation, hearing or trial under the provisions of this title and to institute and
prosecute actions or proceedings for the enforcement of the provisions of the Constitution and
statutes of this state affecting public utilities and for the punishment of all violations thereof
54-7-23 Penalties. (1) This title shall not have the effect to release or waive any right of action
by the state, the commission or any person for any right, penalty or forfeiture, which may have
arisen or accrued or may hereafter arise or accrue under any law of this state
(2) All penalties accruing under this title shall be cumulative and a suit for the recovery of one
penalty shall not be a bar to or affect the recovery of any other penalty or forfeiture, or be a bar to
any criminal prosecution against any public utility, or any officer, director, agent or employee
thereof, or any other corporation or person, or be a bar to the exercise by the commission of its
power to punish for contempt
54-7-25 Violations by utilities — Penalty. (1) Any public ulility that violates or fails to comply
with this title or any rule or order issued under this title, in a case in which a penalty is not
otherwise provided for that public utility, is subject to a penalty of not less than $500 nor more
than $2,000 for each offense.
(2) Any violation of this title or any rule or order of the commission by any corporation or
Addendum Page 8

person is a separate and distinct offense. In the case of a continuing violation, each day's
continuance of the violation shall be a separate and distinct offense.
(3) In construing and enforcing the provisions of this title relating to penalties, the act,
omission, or failure of any officer, agent, or employee of any public utility acting within the
scope of his official duties or employment shall in each case be deemed to be the act, omission,
or failure of that public utility.
54-7-29. Actions to recover fines and penalties. Actions to recover penalties under this title
shall be brought in the name of the state of Utah. In any such action all penalties incurred up to
the time of commencing the same may be sued for and recovered. All fines and penalties
recovered by the state in any such action, together with cost thereof, shall be paid into the state
treasury to the credit of the General Fund. Any such action may be compromised or discontinued
on application of the commission upon such terms as the court shall approve and order.
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May 1996 newsletter

from Beehive Telephone Co., Inc.
Art Brothers

Early in 1995, we signed a contract for a new billing system We had hoped to
have it operational by June or July. Well - ten months late for something like this is, we
are sorry to say - typical in this business We liked the old system's paper size, but were
unable to make the new system fit that kind of paper - "~ *w^«* vou have is the best we
were able to get.

RUSH VALLEY AND VERNON
Several of you have asked why you can't dial 830 xxxx and 840 xxxx numbers toll
free anymore. Those numbers aire assigned to pagers and Cell telephones. Initially wc
allowed' "fSn "free calling to those numbersbut those companies never -signed" agreements
with us to compensate us for the expense of completing those calls to the non-wire line
telephone companies operating out of Tooele. N o more. If you wish to call those prefix's
it is only possible by your paying the long distance charge. Those customers who have J/
deducted the long distance charges to call will be expected to pay the long d i s t a n t /
charges to call those numbers.
^

>
/'
>
I
/

RUSH VALLEY
We have a new dual processor switch to place into operation in Rush Valley. It
will be placed in the new building on the lot we purchased for telephone use which is
inbetween the old and new fire stations. Despite the issuance to us of two building
permits for new structures for telephone use on the lot, it appears that the City has no
records of what its contract building official in Grantsville did. We have been directed to
formally ask the City planning commission to approve a change of zoning on the property
from what ever it is - to business. So until that is accomplished, we have slowed down
cut-over of the new switch.
INTERNET
Bill Dunlop tells me we are moving along on our new computer for Internet
service at Wendover. Besides all Wendover access - it will enable digital internet access
even when the video is being used at the Park Valleyi^Grouse Creek/West Desert schools plus access by dial-up modem and later by 56 kb digital from Garrison/Partoun/Ibapah/
Grouse Creek/Park Valley and Oasis in Nevada. We will extend a 56 kbfte link into the
Wendover school with a 1.5 mbyte link to the U of U in SLC as well as later to the
Community College in Elko.
HELP WANTED
We need two or three hands for summer construction. We've a lot of cable to get
buried. Call Bill at 1-800-629-4663 or 1-801-234-0111.
Addendum Page 10
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IAPARTMENT OF COMMERCE
• ; VISION OF PUBLIC UTILITIES
M i r h . u - I (>

IXMVIM

i,o\ornoi
Doupia.s C B o r b a
Fxecutive Director

,
[
[

Ric Campbell

|

Division Director

I

I *eber M Wells Bldg., 4tl \ Floor
160 East 300 South /
Box 146751
Salt Lake City, UT 84114-6751
Telephone I Jo..: (801) 530-6651
FAX. (801) 530-6512 OR (801) 530-6650

Ail iMOthe:..

( 7 0 Beehive Telephone Company
*l60 Wiley Post Waw Suite 200
Salt Lake City, Utah 84! ]?>

May 10. 1996
Dear Art,
ui; A
:. ;•, i ww di; iiuwiiufli ^v/nipidii)t v^;> ..ikci. ,.. : '•• Division, against Beehive
I elephone Company, from a Beehive subscriber in Vernon, Uta; = The complaint stated that the
Vernon customer was billed for toll calls to the Tooele 830 prefix According to the Beehive
Tariff, calls to the Tooele exchange are EAS and therefore, should not be charged as toll calls.
The complainaiit further states, that Beehive Telephone Company has charged man\ ^ r his
neighbors in the same maniv?
The Division maintains that Beehive Telephone Company is in direct violation of

. lie Division expects to see tl lis pi oblern coi rected ii nmediately. Additioi lally, we ask that
nccuivt Telephone Company provide the Division with a written explanation of the violation and
any action that is taken to resolve the problem witl iin two weeks. If Beehive fails to adhere to the
request of the Division wc will file a pctiu- >n f<n "s; ^dc : To Show Cause" with the Public Service
Commissioii for violating the approved Lniif
(>

;'i<

rv >«bert (801) 530-6793 if you would like to discuss this

matter.

14^

Udi^J

Auqrey csurtiss
Manager, Telecommand MH*
cc

Kent Sagers, Complainant
David R Irvine Atton«M f

• y
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Audrey C u r t i s s
DPUC
160 E 300 S, 4 t h f l o o r
SLC, Utah 8411j&v4*j7

JJayJ17,

1996

Dear Audrey,
This is in reply to your letter of May 10, 1995 in re our
policy of not allowing use 'of EAS trunks to Tooele to
interconnect with non-wire-line non-LEC telephone carriers.
It is our opinion that if such competitive carriers desire
to have their customers from our exchanges access their services,
that they should contract with'Beehive for access and arrange to
compensate Beehive for that expense.
We further noteCthat U.S.West has filed tariffs for "caller
pay where their wire line customers even within the exchange
area would pay for the cellular completion costs of the call.
Our requirement that the Beehive caller pay by using the long
distance circuits and pay for the call charged as a DDD rate is
proper and reasonable.
M

We further point out that a number of years ago, the
Division supported a policy of LEC denial of calls to reseller
companies who acquired a 882 line (Tooele) and had our Rush
Valley customers by-passing the toll network to get a free ride
on the EAS to access Tel-America. The Division position was that
Tel-America was wrong and asked that they not take customers in
non-Bell areas where EAS was being used by by-pass the toll
network.
We also note that the Commission supported the denial of
call completion for Ogden to SLC calling when USW objected to it
and this situation is similar.
For
circuits
allow us
planning

those reasons, we would be happy to open up our EAS
on order of the Commission which we would expect would
to be compensated for such expense. So we are not
to allow such use without a PSC order.

I hope this i s ^ n acceptable method of resolving this
problem for the Vernon customer. Let me know if I can be of any
further help,-, on this matter.

• '(t

S m c e i t e ljNdfours.,
A. W i u k ' o t h e r s
c c : Kent S a g e r s ,

Vernon
Addendum Page 12
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Laurie L. Noda # 4753
Assistant Attorney General
Division of Public Utilities
JAN GRAHAM #1231
UTAH ATTORNEY GENERAL
160 E. 300 South
Salt Lake City, Utah 84114
Telephone: 366-0328

- BEFORE THE PUBLIC SERVICE COMMISSION -

In the Matter of the Quality of Telephone Service
Within the Territory Served by Beehive
Telephone Company.

)
)
)

Docket No. 96-051 -04

On August 16, 1996, Administrative Law Judge, A. Robert Thurman requested that the
parties provide a joint statement of issues. Listed below are the issues that the Division contends
remain problematic for the Beehive customers:
1. Inappropriate Cellular Toll Charges: Beehive bills toll charges to subscribers who
make local calls to the Tooele 830 and 840 prefix (cellular prefix). Tooele has EAS with Rush
Valley and Vernon, therefore, Beehive's subscribers are paying for EAS and the originating calls
to a cellular line. Beehive has no approved tariff to effect its billing for Cellular services.
* Beehive and the Division agree on this issue.
2. Beehive subscribers are unable to receive and dial Intra-LATA Toll calls: Not only
have the subscribers complained to the Division on this matter, the Division has experienced the
same problem when trying to reach Beehive customers.
* The Division supports this issue - Beehive does not.
3. Phone calls that are initially completed, are often cut off during the call, requiring the
subscriber to redial the call, (refer to attached petition).
* The Division supports this issue - Beehive does not.
4. Poor quality transmission on lines (refer to petition).
* The Division supports this issue - Beehive does not.
5. Repair problems that are not cleared in a timely manner (refer to petition).
* The Division supports this issue - Beehive does not.
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BEFORE THE PUBLIC SERVICE COMMISSION
:o^ . OF UTAH ' %

In the matter of quality of service)
of Beehive Telephone Co-, inc.
J

; ;;/

Docket i;c. Qb- 051 04

To ALJ Thurman:
EEEHIYE'S STATUE OF SETTLEMENT PvErORT
I, This is' a report on efforts to narrow the issues of this
matter. It incorporates corsnents related to the Division's undated
submission stamped Sept 11 v/ith unverified attachments.
Our
analysis of the "public" complaints in this matter appear to mostly
originate from the parties who want free calling to cellular phones
- which v/e refuse to do without clarification of settlement issues
related thereto. The other complaints are the typical stuff people
use to throv; t»ud on issues to make it look worse than it might
otherwise be,
P..
In that filing, par 1 attempts to miscolor Beehive's
practice relating to calls to exchanges with prefix nwaberr. 830 and
840. Both of these exchanges were established without sanction of
this Commission by u.S,West in which they held themselves out to
provide Access to competitive carriers who utilise wireless methods
(called "Cellular") with so*>e unspecified method of accounting or
revenue to IKS*West by virtue of the unspecified business practices
pertaining to their business relationships.
Beehive has no
contracts to provide access to those prefixes nor is there any
known Commission policy or direction related tc the question v/hich
is - should Beehive provide free access
over its facilities for
Beehive customers who would bypass conventional toll networks tc
complete call? over circuits that are established only to complete
call* tr% And from Beehive customers to the wireline customers of
n.s.Wost in Tooele, Gransville and Dugv/ay. Beehive therefore only
allow* access to those Cellular numbers by the customer dialing
U R m + 7 dibits and paying for the call as toll based on the V and
H rfoordinates the same as we bill for any DDD call.
BEEHIVE REFUSED AN ORDER BY THE DIVISION TO ALLOW
CAT.T.TNC WF. SAID WE WOULD ONLY PERMIT THE "SOMETHING FOR
ACCESS IF SO OPDRRED BY THE COMMISSION. IT IS OUR VIEW
NUB OF THTS MATTPR IS THIS SINGLE ISSUE. NOTHING ELSE
CONSIDERATION.

THE FREE
NOTHING"
THAT THE
WARRANTS

3. The Division complains that Beehive subscribers are unable
to rf*oeivp anri riial Tntra-late (State) calls. The responsibility
of providing sufficient trunks for this is tftat of USW. We have no
notice that thp t-r-unks proviH^rl to peehive are not sufficient. Our
traffic studies show that t-here «re sufficient Beehive facilities
for our traffic need*.
We havp furnished the Division massive
traffic information *ndl they have been unable to find «ny basis to
allow us to change anything h«yond their jumping to conclusions
based on false assumptions.
THIS ISSUE SHOULD BE STRUCK FROM CONSIDERATION.
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Beehive I Telephone Co.,
Wendover, Utah 84083
J:.: 0s

Inc.

Schedule No. 1

L £-•

'/••/.

(' -""/- Y

c

UPSC Schedule 1 dated
6/29/94
replaces all prior schedule 1
RATES FOR SERVICE

.-.These Pates are applicable to all classes
customers in Utah, except as otherwise indicated.
Rates shown are for annual service as billed
basis. Only single party service is available.

Rate all areas, per month
except: Ticaboo
Rush Valley/Vernon
Private pay phone and key system
Severance and reconnection charge

Business
$16.00
$27.50
$ 1.00
$36.00
$15.00

of

exchange

on a monthly

Residence
$11.67
$ 1.00
n/a
$15.00

(R)

(N)

Note:
1)
A late fee of 1.5% of the unpaid balance due is applied
each billing period plus a one dollar administrative fee
to all
accounts for which payment is not received by the close of each
month's accounts receivable which is 20 days after bills are
mailed.
2)

ToLl Station and radio takes the Key System rate,

(R)

3)
Service shall be provided only as lines are available,
otherwise construction charges apply per Schedule 2.
2.

4)

Installation charges are outlined in Schedule

5)

Long Distance and Operator service charges are the same

as filed by USWC.
EAS

i<; provided

from

Rush

Valley

and

Vernon only to
- -ited thereto.

for those calls,

Issued
6-29-94
Effective: 7-01-94

by:

A. W. Brothers, President

001

/

utsemve

Telephone

1ECEIVED
ulVISIOK 07
rj?Tj ;P •"•^'V!'iS.«„A <->„
me
Beehive'Telephone Co., Inc.

801

596

9504

P

,
ou
6th Revised Sheet 1 of 2
Revised 1-23-95

Wendover, Ut 840B3
J;:;|Z»1 tUsriljb
npflP^ schedule No. U Access Charges:
1. These schedules apply to State-wide switched access to Beehive
facilities including FGC-EAS
»
^
^
™
X
includes the use of any ^ ^ \ ^ a l
delivery? incremental, and
1
to:
Transport, switching, * ~ *
*ft£y^Ls used by U.S. West,
intercept. Access applies w h e n w c h facility is us
y
hlve
AT&T, or an IXC to complete their Utah t r a r n c
customers.
2
Beehive will bill the connecting carrier at reasonable
intervals for traffic terminated by Beehive as follows.
Charge per access minute:

S 044
*•=—-

(CJ

3. Beehive will bill a switched access charge to the
^
^
carrier for all sent collect traffic including 500, 800, 900, FGA
and FGB handed off to that carrier. To prevent arbitrage, this
charge is the same as filed in Beehive's Tariff FCC No. 1,
effective July 1, 1994.
Charge per access minute:

$.46568

(_R)

4. Switched traffic to/from Beehive's Southern Utah Offices and
the connecting carrier at Bullfrog, which traffic routes partly
over other carriers, will — by separate agreement between the two
carriers -- be assumed to equal each other for zero payments.
Beehive will pay said carrier(s) their transport charges for
through and terminating State traffic carried from Beehive for
delivery.
5. The access rates contained herein will be recalculated based on
annual cost study data used to calculate Beehive's State access
revenue requirement.
The revenue to be earned by these charges is
based on anticipated use that - due to growth - changes often.
Where periodic review indicates the access revenues require change,
Beehive will file tariff revisions to adjust these rates
accordingly.
6.
In consideration of no similar charges being assessed to
Beehive, all billing, collecting and remitting, testing, software
changes and ongoing engineering and commercial activities such as
credit exchanges, toll investigation, validation, and summary
advisory of traffic, etc., are factored into these access charges.
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HQ BeehivQ

Telephone

801

Beehive Telephone Co,, Inc.

596

9504

6th Revised Schedule 12
Page 2 of 2
1-23-95

7. All Beehive exchange* have separate trunk groups for State v.
Interstate traffic* Because of this. Beehive's access charges are
normally billed on actual /jncludiqa unanswered) seconds/minutes as
opposed to billed minutes* Where actual minutes are unable to be
developed, a factor for terminating minutes will be developed to
bill access on a default basis.
Iff)
8. Unless otherwise specified, Beehive will bill its customers the
same rates for long distance as filed on averaged distances by U.S.
West*
Beehive will retain all such revenue collected from its
customers thereby. Beehive will pay LEC's their access rates per
minute for completing Beehive's LATA traffic not completed by
Beehive within its own network*
9.
Private line and special service access takes the U.S. West
tariff, or contracted rates. Where Beehive's revenue requirements
for such access exceed those collected and remitted to Beehive by
U.S. West or collected bv Beehive f such costs with Commission
approval, may be recovered by Beehive from the Utah Universal
Service Fund.
(CI.

10. Billing and collections: Billing and collecting charges for
received collect and other account and remitting functions for
carriers who send completed toll traffic into the Beehive system,
will be accomplished on a t>er message basis. The charge includes
processing of records to the Beehive customer, the tracking and
collecting of the amounts and remitting to a specific carrier or
its agent for charge•
Billing and collecting per message:

$.,17

(N)

-ooOOoo-

Issue Date: 01-23-95
Docket No. 93-999-05
By:

Effective Date:

01-01-95

A. W. Brothers, Manager
Beehive Telephone Co., Inc.
. Wendover, Utah 84083

Tariffl2.PSC
nn

1

twice to call*

2

distance charge to call and once for the charge

3

the cellular company as well?

4

A

Do you mean once for the long
from

When we -- when I call from my home to get

5

my husband out in the field in an emergency, we pay

6

AT&T for the telephone call, we pay Beehive for the

7

telephone c a l l .

8

just a Tooele

So we're paying twice.

And

it's

number.

9

Q

And to dial that, do you dial 1 plus?

10

A

1-801.

It won't go through.

I tried.

11

Just -- o h , this last month I guess it was when

12

were taking

13

accidentally

14

It took the line down going across the street.

15

tried to call Beehive on our cellular.

16

couldn't without calling long distance.

17

the neighbors and reported it.

18

twice for our own cellular number to go to Tooele?

19

It's a Tooele

20

Q

some equipment up past our p l a c e , they
-- they had a Caterpillar on the truck.
So I

And I
So I went to

Why do we have to pay

number.

I cannot address that right now.

21

would

like to ask you that you're aware that

22

you dial

23

just dialing a seven digit
A

they

But I
anytime

1, it's a long distance charge as opposed

24

J

25

| It won't go through.

to

number?

But you can't dial the Tooele Number 8 3 0 .

25
MARY D. QUINN
CSR, RPR
(801) 328-1188

1

w

That's correct.

2

a

It hasn't always bepn i.hat

3

but

it's

been that way all this year.

4

MK

5

BROTHERS:

Thank y o u , 1 have no other

questions.

6

'

JUDGE THURMAN

7

an E l a i n e , anil

8

Joe Parks

9

c o u p J-",

-

IO

, ±'aiKs.
•

i ;*. i

M S . ELAINE

1J

Thank y.-u, ma'am.

this way.

I've

Is that —

got
is

Is there a

1 1 a i n e a n d ,'<•>-• P a r k s ?

10

, i-5;. S • ;• : -

t separate.

Elaine.

12

JIJ I) G E T H IIH M A N :

13

M S . ELAINE AHLSTROM:
JUDGE THURMAN:

15

M S . hi J,A I N H

16

Y o\t " r e

Elaine?

AliLstrom.

A-L-T?

A II l*STK("'"M :

i, Ills t i i in

A-H-L-S-T-R-O-M.

17

JUDGE THURMAN:

18

to testify this morning?

M s . Ahlstrom, do you

19

M S . ELAINE AHLSTROM:

20

JUDGE

21

M S . ELAINE AHLSTROM:

22

I tricks t o o .

23

|

24

I

25

way f

JUDGE
or

unsworn

"I'lHJli'MAM i

THUKMAN I

All

I "J

wJbh

Yes.
right.
I've

ant my bi q of

yum

iKe a swoin

statement?
M S . EI.AINK AHLSTROM:

Sworn.
26

MARY

D. QUINN

(801)

C S K , nrn

328-1188

DIRECT EXAMINATION

BY MS. NODA:
Q

Please state your name.

A

Kent Sagers.

Q

Give us your address.

A

339 North Main, Vernon.

Q

And your telephone number?

A

839-3424.

Q

And did you have an opportunity to review

the prehearing summary that was filed in this case on
November the 1st?
A

Yes.

Q

And did you have any corrections or changes

to that?
A

No, that's it.

Q

Could you please give us a brief summary of

this testimony?
A

Yes.

cellular phones.
years ago.

My summary is mainly to do with the
We purchased a cellular phone two

And in -- I believe it was March or April

that we started to receive billing from Beehive for
the calls that we made from our Beehive phone to our
cellular.
I called the Public Service Commission,
116
MARY D. QUINN CSR, RPR
(801) 328-1188

talked with

ruller.

He told me an 8 30 number

a local number, that they shoul s.

b< i c a ] ] i ng

shouldn

I called

and

re charging us for that,

1 • *.--..

,e c L _ L O n

—

Beehive

c pie in the office and asked

•*]:. they were doing
Q£

Mr

it, and they said

was

them

.,*•. was under

^ Brothers.
; ihe n h e s t a i: t ed

Later on. - - at f :i i: s t
charging

' dialing the seven
J

cj£aj

jie

t

digit

JL _ g Q j_ j L I 1

o r

d

e r

access our cellular phone.
I reported
Puhl

"prvice

working with the

(Nuiim i s r

:

catlnif

forth, sending them information.
i nidi rated
still

At one time, they

that the problem was taken care of.
q e i t ; n g b i IJ e d 1 < > i o u i

• • we a r e still

phone calls from our Beehive Telephone
Q

back a n d

Doe s I 11,-11 «"

.

It
c e 1, "1 n 1 a r

calls.

•

: y uuj-

testimony?
A

Yes.

I do have my phone bills if y o u w a in 1

more evidence.
Q
m a y I M i I -i V c
A

How many do you have?

We should

probably

n *• ,
J can probably

--

MA. BROTHERS:

F^r

that we charqe

!

.

the record, we'll

submit

1.
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for those.

We knew going in we were going to have

problems with the billing system.

And no matter how

much the consultants say you won't have it, they
happen.

They've happened to every company in the

United States.

US WEST has had problems where they

haven't billed stuff for six or eight months behind
the power curve, and they've admitted it.

It just

happens.
So with respect to local service
problems, I know of nothing.

And we've spent a

considerable time on this and investigated all the
allegations and the complaints that are meritorious
at this point in time.

The Division's been somewhat

cooperative in telling us what their opinions are.
And not that cooperative in some other areas.
The cell phone issue is an issue that
Beehive initially allowed calls to go free to the
cellular service providers, which are a competitive
company.

While we attempted to resolve the problem

in discussions with US WEST and directly, and they
were a stonewall, so therefore, I made the decision
that we were not going to as a company policy allow
calls from competing telephone companies to be made
through our system unless we had some kind of an
agreement with the cellular companies.

I was unable
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1

20 miles away.

2

Q.

Can lightning be that forceful?

3

A.

Out in that area, yes, the ground is

4

very inductive, and lightning is very destructive.

5

And there's actually some wire line that runs from

6

Rush -- well, actually the wire line runs clear

7

from Dugway all the way to Rush Valley, out to the

8

Suntan Ski Resort, which is north of St. John's.

9

Back to the east side of Rush Valley, and then

10

there's a section that runs along the road, the

11

Highway 36 from Rush Valley to Vernon, so you've

12

got, you know, open wire line that also attracts

13

1ightning.

14

Q.

Okay.

Did you receive an assignment

15

from Beehive, in November of last year, to

16

reprogram the system so that toll calls were not

17

billed?

18

A.

Toll calls to the cell phones, yes.

19

Q.

Okay.

20
21
22
23
24
25

And can you remember

approximately when that was?
A.
November.
Q.

That would have been the first part of
I don't know the exact date.
Okay.

And did you perform that

assignment?
A.

Yes, I did.
504
Deanna M. Chandler * CSR

Qo

And was it effective

performed

Yes, but it was not mandatory,

The

time frame took effect Jan 1.

Qo
aren't

you

it?

Ao
mandatory

as of the time

Okay 0

So those kinds of billing

going to arise

from and after what,

issues

November

or December or January?

gaveo

Ac

I'm

Qo

Well, I'm

confused

You reprogrammed
Ac

Valley

not sure I understand

the

question.

by the timing

you

it, I g u e s s , in November?

We programmed

the switches

in Rush

and Vernon so that they could either

seven digits or ten digits=

dial

And until we got word

to the people, you know, we didn't want to force
right

it

away,
Q•

Uh-huh,

Ac

We gave it a time

frame until we

notify everybody, and come January

could

1st, it was

determined

to make it mandatory

so that

nobody

could dial

11 digits or ten digits on those

local

cell phones•
MR, SMITH:

No further questions

of

this w i t n e s s , Your Honor,
THE COURT?

We will

take ten

minutes

before we move to cross.
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A*

I do believe I started as a part-time

operator in May of '96, and after I was trained as
an operator, when she had reports or things that
she needed research, she needed help with, et
cetera, I would help her print out reports and come
late and that sort of thing, right up until the
time I took over the billing job.
Q.

Okay.

And now, you heard Kevin's

testimony a minute ago, the witness before you?
A.

Yes .

Q.

Where he talked about reprogramming

that occurred in November so that folks wouldn't be
billed for toll service for local calls.

Do you

remember that?
A.

Yes

Q.

Can you corroborate his testimony in

that respect?
A.

Yes .

Q.

Okay.

A.

I am the one who had to enter the EAS

numbers into our billing module so the billing
module would see these numbers and just ignore
them.
Q.

All right.

And would you also

corroborate his testimony that this changeover
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occurred effectively as of the first of this year?
A.

Actually, I think they put them in on

November 15th, is the date.

So as of the December

1 billing of 1998, there were no more cellular
calls being billed.
Q.

Whatever the exact timing as far as

that transition, is it your understanding that this
reprogramming was intended to completely and
irrevocably clear up this problem?
A.

Yes .

Q.

Is that the instructions you got from

corporate

headquarters?

A.

Yes, it is.

Q.

Okay.

Now, I suppose that you've seen

Ms. Fishlock's testimony for the Division in this
case?
A.

Yes, I have.

Q.

And did you go through that and read

that and see her exhibits and so forth?
A.

Yes, I did.

Q.

Do you feel familiar with those items?

A•

Yes .

Q.

All right.

You saw that she had noted

through her research $2,000 plus worth of these
charges.

Do you recollect that?
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1

some missing data

tapes?

2

A

Y e s , there are.

3

Q

Okay.

4

And they were basically

Exhibit 4.2; is that

listed in

correct?

5

A

Yes.

6

Q

Okay.

7

A

A couple of the tapes had been corrupted.

8

Q

And how did they get

9

A

I really don't know.

And why were they

missing?

corrupted?
They

just -- when we

10

put them i n , they just absolutely would not

recover

11

any data files off of them.

12

exactly the problem w a s .

13

the early ones from 1996 when they first

14

switching the billing system over just plain and

15

simply weren't done right.

16

proper data on them.

And I don't know what

And I do believe some of
started

And didn't have the

17

Q

They weren't done

right?

18

A

Yeah.

19

Q

How was it that they were not done

20

A

When you do the backup tapes at the end of

right?

21

the m o n t h , there's a place we go into and enter in

22

what files we want it to recover and back up for u s .

23

And I just believe that the first ones weren't

24

to back up everything they should have been told to.

25

Q

Okay.

told

You stated also on direct
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1

examination that refunds were provided to all

2

customers that were noted in Ms. Fishlock's

3

testimony?

4

A

Yes.

5

Q

Okay.

6

And approximately how many customers

got refunds?

7

A

8

and Vernon.

9

Q

250 people?

10

A

Around in that area.

11

Q

When did that refund occur?

12

A

That occurred with their billing this

13

month.

14

Q

Just this month?

15

A

March 1st.

16

Q

No refunds took place prior to that in the

17

Nearly all of our customers in Rush Valley
That would be about 250 people.

last two years?

18

A

Not for these calls.

19

Q

Okay.

20
21

Within the last two years, how many

refunds have gone out?
A

We had a couple of errors when we were

22

switching over the switch, where people from Rush

23

Valley and Vernon could not dial out without dialing

24

the long distance exchange.

25

when those bills went out, we did give some refunds

And when those people --
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